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COMFPTRALLER GENERAL, OF THE UNITED STATES

WASHINGTON, D.C, 2034)
45)0 ¢4 . \
\

-

October 10, 1973 " )
. . -
Millex Printing Machinery Co.
1101 Reedadale Street, ' X,
Pittsburgh, Pennaylvania 15233 ' PN
Attention; Mr. Donald V. Weber d

Vica Prosident, Bales and Service )

o

Gentlemen .
This is in responge to your letters of Septecher 25 and August 21,
1973, vhich protested against award of a cantract to any other bidder
under invitation for bida (IB) Ko, 5324, iasued by the United Statea
Geological Survey, Department of the Intericr. Your proteat queations ’
the corrcctnesa of the Government's evaluation of your bid'under the
Buy American Act, Ul U.5,C, 10a-d, and irmlementing requlations, Federal
Procurement Regulations (FPR) suvpart 1-6.1s You contend that the 6=
porcent, differential fector preascribed by the regulations shoald be St
added to your foreirm bid only after your offered price for trade-in -t
items has been deducted, Awnrd under the solicitation is being withe )
. beld pcadiag our Office's decision on your proteat, \
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1 For the reasons which follaw, your protest is denied. ;

! The XIFB, issued June 4, 1973, contuincd two {tems. IYtem IA called
for bids on fumiching, delivering, installing, and demonistrating the
satisfoctory operation of a five~color offact printing press. Item IB
‘provided as follows: '
| *B, . TRADE-IN: The contrector shall remove
- fro the Covernment®s GSA Building all

- of the itcuma listed below (ses Part IT):

1+ One Michle 8ingle Color Offsst Prees, "o

k2" x 58", 15 years old, Berial No, 21822, , ¢ .

, 2+ One Harrla 8ingle Color Offaet Press, ' . :
0™ x 72%, Model 11Q, 22 wearn old, T e
mu‘olmecooao.ni'-.'lo‘cicid‘ : -

© 3, One Narris Two Color Offset Press, e

22" x 34", Model LIP, 22 years old, - .
"!’1.-1“003750ooaoouooocoltlln‘“'
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k, One Harria Tvo Color Offset Press,
p3¥ x 36", Model ITP, 14 years old,
lermm.SEQ....-.........ﬁ

TOTAL PRICE OF ITEN X.A. 18-38 THE TRADL~XIf PRICES « §__

NOTE! cmnidoration of the trade-in items iz required _""‘
and shall be an evalurtion factor in determining :

" tha successful bidder., Ffee Part I:u for further .
inforzmtion on the trade=in itens,” " ¥

!‘:lvu bids were submitted on July 24, 1973, but for the purposes of
your protest we need consider only your bid and the bid of the livrrige
feybald Camany, the only cancern vidch offered a daweatic-pade press.
The prices offered for the twy items were as follows:

o ' jarrissSeybold 1ler
Item JA - \’735’208016 *735,8150’”
Total foxr Item IB . 61,500.00 101,000.00

Ia evaluating Harris«BSeybold'a bid, the contracting officer deducted
§tem ID Trom item IA, resulting in an evaluated net price of $673,708.16,

Bince your concern offcred a foreipn end product under item YA, the cona -

tracting officer added the Ge-percent fuctor provided for in ¥PR scc. le -
6.104el} to your price for item IA before deducting your trade-in price

for item Ills -The resulting evaluation in as followsi _ oo
X T
17 Ytem TA ‘7.3),815.00 :

*e} By ’reriecan factor + Wi k,00 | ,

b §779,953.90 2

Total for Ttem ID = 17M,000,00
‘" EBvaluatad NHet Price 70, 033,90

Your eaviier protest againat this evaluaticn was denied by the
contrecting cificer in his letter of Awmuat 14, 2973, The contracting
officer pointed out that item IA represents the anly end product which
is boing procured by the Government, and that {tem ID cnlls only for the
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removal and acceptance of four old presscesa ac trade-~ing. Bince your bid... .
for item IA offercd a foreign end product, the contracting officer believed

that it would be inappropriate to conaider item IB 4nv the Buy American
evaluation, although bids an both items are to be evaluated.
We egree with the contracting officer's determination. The Buy
American Act requireu that only such meniifactured "articles, materials,

and supplies” as have been ranufactured in the United Bt.a.tu tubst-a.ntitlly
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all fry articles, materials, or supplies mined, produced, or manufactured
in the United States shall be acquired for public use unleng it is deterw .
mined {o be inconsistent with the public interest, or that the cost s -
unreasaiable, U1 U,8,C¢ 10a. Exccutive Order 103802, December 17, 1954,
as anended by Lxecutive OQnder 11051, Septecber 27, 1962, provides that

the price ol dooesotic erticles 1o unreasanable 15 4t exceeda the coat

of foreipn articles plus a differentisle=generally 6 percent, or 12 perw
cent for anall business concesns and labor surplus areas, In amdditien,
the appliceble reulations provide that "end products™ are articles, o
mterials, and supplies vhich are to be acquired for public wse (FPR :
gec, 1-0,101(2)); that a "foreten LAA™ 4o the bid or offered price for

& foreifm ¢nd produst (F7R pec, 1+5,101(g)} end that'Bach fareign bid

shall be adjuoted for purposes of (valuation by aidding to the fareigw bi4g
(inclusive nf duty) & fastor of 6 percent of that bid ¢ & #.*  (PPR gecs
15 ¢204=4(b),)

Yere, 1¢ 4a apnarcant that the end produst consists mnly of item IA.
Ko articles, materials, or suppliea are to be acquired for niblic use
under item IDs Since your "foreizn bid" relnted only to item IA within
the meaning of tha Buy American Aot as {mlemented, we conoclwle that the
smtracting officor acstel properly in applying the 6=poraent differentinl
only to that iteme And this is 0o egven thoush the bid value of the tradee
in items vng an evsluation fistors Bidy on bath items wero to ve consids
ercd tosether in arrdving at evaluated net prices after the Buy American
differentinl wag applied to faxvign bida, »

K {

Your letter of Septemder 25, 1973, also objccta to the sethod of ™
evaluvation used hecouse it 48 "fallucious.® You point out that you -
elld have bid £634,01h for dtem IA and $\ for itom IB, The evaluatrd
net price of this hypothetical bid would be 672,901,064 Your arguakni :
15 that by incorporating the tradeein deduction in youw price for dtea YAy
vt could hnve been Lhe los bidlery instead oi' o bidding, you atate that
you bid both ivens in goal taita and at falr market value,

. The terny of the solicitation pormit thz sulmission of & bid in the -
mviner suzseated, Thia 19 not, hoicver, a situation where the poasibility -
of unbalon-ed bids, thet 40, bids vascd on speculation asto vhalch itema

will bu purcansed by the Govermnent in greater quantitiea, {8 involved,

8ze¢ 49 Coope Cene 239, 3535 (1957)e Ceonerally, bidders mey calculate their
bidg as they see £1t in accordance with the termns of the golicitation. N

The fact that you could have bid differently, tut did not do so, fure
nishea no haslg for sustaining the protest. ‘ - , .
' - .
.Binaonly yours, _ D
’ ‘ -
: ' R.F.KELLER Pie
. _
' "Doputy (Comptroller Genexa) L
¢f the United GStates -
| " : )
st ‘ e ’l._' .:"'.' . "'3?'\'\
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